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530 VIRGINIA LAW REGISTER. [Dec, 

DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 
(Head notes prepared by M. P. Burks, State Reporter.) 



Sims v. Tyrer* — Decided at Richmond, January 7, 1897. — Eiely, 
J. Absent, Cardwell, J : 

1. Attachments — Affidavits — Objections in appellate court. Objection to an 
attachment because not supported by an affidavit, or because the affidavit is de- 
fective, is ground for a motion to abate the attachment, but the objection must 
be made in the court below, and cannot be made for the first time in this court. 
If, however, the bill upon which the attachment issues contains all necessary 
averments, is sworn to and filed before the attachment issued, and the affidavit 
adopts the bill, this is all that is required. 

2. Joint Property — Agreement by owners to sell — Sale by one of owners contrary 
to the agreement — Relief of other joint ovmer — Case in judgment. Where complain- 
ant and defendant who are joint owners of property, the title to which stands in 
the name of the defendant, agree, for a given consideration, to sell the joint 
property to a designated corporation, which is to have an agreed capital and make 
certain improvements on the property, and defendant, without the knowledge or 
consent of the complainant, sells the joint property to an entirely different cor- 
poration, on different terms and at a different price, the complainant is not obliged 
to take an interest in the latter corporation in lieu of the share he was to receive 
of the former, but may recover of the defendant the same proportion of the 
consideration received by him of the latter corporation as he was entitled to re- 
ceive under the original agreement to sell. In the case in judgment the parties 
agreed to sell an eight-tenths interest in the joint property to other parties, who 
were to pay $80,000 into the treasury of a corporation to be formed by them and 
the joint owners, and each of the joint owners was to have a one-tenth interest 
in the stock and property of the company. Subsequently the defendant, who was 
one of the joint owners, without the knowledge or consent of the complainant, 
who was the other joint owner, sold a part of the joint property to another and 
different corporation, to be organized on different terms, for $25,000 of the stock 
of the company and $50,000 of its first mortgage bonds, and then disposed of 
both stock and bonds. 

Held: The complainant was entitled to recover of the defendant one-tenth of 
the value of said stock and bonds. 

3. Chancery Practice — Findings of commissioner — Evidence — Payment of debt 
secured by deed of trust. The finding of a commissioner in chancery, to whom a 
cause has been referred to take an account of liens, that a debt secured by a deed 
of trust had been paid and satisfied by the grantor, will not be set aside in the 
absence of evidence to the contrary. Where the commissioner has not returned 
with his report the evidence on which it is based and no steps have been taken to 
have him do so, or to place the evidence before the court, it will be presumed 
that sufficient evidence was before the commissioner to justify his finding. The 
mere averment in the answer of a defendant that the debt was paid by the trustee 

* Recently directed to be reported. 
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in the deed out of the proceeds of a sale made by him and a similar statement in 
the copy of the account of sales of the trust, as filed with such answer, are not 
sufficient to overcome the finding of the commissioner, unless it appears that the 
record contains all the evidence before the commissioner. 



Jackson v. Commonwealth. — Decided at Wytheville, June 23, 
1898.— Keith, P : 

1. Criminal Law and Procedure — Indictment for malicious assault — Slating 
weapon unnecessary. In an indictment for malicious assault with intent to kill, it 
is unnecessary to state the weapon with which the assault was made. 

2. Criminai, Law and Procedure — Evidence — Separation of witnesses — Dis- 
cretion of trial court. Trial courts are allowed a discretion in the matter of the 
separation of witnesses. If, in its discretion, the trial court excludes all the wit- 
nesses from the court-room but one, its action in that respect will not be reversed 
unless it appears that the discretion was improperly exercised and that it operated 
to the prejudice of the party complaining of it. 

3. Criminal Law and Procedure — Evidence — Relevancy. On the trial of 
an employee of a water company for malicious assault upon a consumer while 
cutting off his water for failure to pay his water tax, it is improper to allow the 
consumer to testify that the employee who was directed to collect the tax was in- 
debted to him in a larger amount than the tax due by the consumer. The evi- 
dence was irrelevant. 

4. Criminal Law and Procedure — Evidence — Motive. When the motive 
with which an act was done is material, the accused may testify as to what his 
motive was. 

5. Criminal Law and Procedure — Evidence — Examination of witness — Ex- 
ceptions after a question has been answered. After a question has been propounded 
to a witness, and he has been allowed to answer it without objection, it is too late 
to object on the ground that the question was leading. 

6. Criminal Law and Procedure — Allowing prosecuting attorney to retire and 
case to be conducted by private prosecutor. The action of a trial court in permitting 
the prosecuting attorney to retire from a criminal case, and in allowing attorneys 
employed by the private prosecutor to conduct it, and open and close the argu- 
ment before the jury, is not subject to review unless it appears that it was im- 
properly done, and that the accused was prejudiced thereby. 

7. Criminal Law and Procedure — Instructions presenting prisoner's theory of 
case. When evidence has been introduced in a criminal prosecution tending to 
sustain opposing theories as to the motive which induced an assault, and the jury 
has been instructed upon the theory of the Commonwealth, it is error to refuse 
an instruction setting forth the law upon the theory of the prisoner. 

8. Criminal Law and Procedure — Repelling an assault — Party assaulted not 
compelled to retreat. A person assaulted while in the discharge of a lawful act, 
and reasonably apprehending that his assailant will do him bodily harm, has the 
right to repel the assault by all the force he deems necessary, and is not compelled 
to retreat from his assailant, but may in turn become the assailant, inflicting 
bodily wounds, until his person is out of danger. 



